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KEY POINTS  

• Projects continue to fail and contractor insolvencies are hitting record levels.  

• Failures have their origin at the early stages of a project and at bid stage.  

• Clients and contractors must change their behaviours and engage in much more detailed 
preparation.  

• There should be no shortcuts to intensive due diligence and risk management.  

• The client is key and must select the right form of contract for the circumstances.  

• Contractors must ask themselves serious questions at the bidding stage to safeguard their 
solvency.  

 
This paper examines how clients and contractors influence success in the early stages of a project. The 

key factors are competence, the right contract, right behaviours, commitment to risk management, 

thorough due diligence, robust processes and detailed documentation. The purpose of this review is to 

examine the current bidding and contracting processes, determine their strengths and weaknesses and 

make recommendations for positive change that will improve construction industry viability and delivery 

to clients.  

Competence  

The “success” process obviously must start with the client. The client must be competent in leadership, 

planning technical issues, have the right behaviours and people skills and be prepared and capable of 

managing risk. Likewise, the contractor must also have the same skills.  

They must engage competent people and pay them the market rate. It is an industry fact that having 

won the contract, contractors then try to economise by “paying peanuts.”  

Commitment to Risk Management  

This should be at the core of the client’s management approach. In the context of this paper it is the 

understanding of which form of contract to adopt; a clear understanding of value, not necessarily cost; 

what is a project’s sensitivity to cost and schedule overruns; how should the client carry out due 

diligence on the competence, suitability and solvency of any potential contractors.  

Case study 1 - Would the NHS in the U.K. have contracted with Carillion for the Midland Metropolitan 

and the Royal Liverpool PPP hospitals, if they had known the true state of Carillion’s financial situation? 

If the NHS had any sort of early warning indication, then they should have disqualified Carillion at the 

outset. Their collapse in January 2018 caused havoc to the construction programme and costs of these 

two major projects. The repercussions to the U.K. construction industry will continue for many years. 

_________________________________________________________________________________ 
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Right Form of Contract and Pre-Contract Planning  

It is essential that the client makes the right choice of the type of contract for the circumstance of the 

project. Below we have listed the main forms:  

• Competitive bidding  

• Negotiated contracts  

• Design & Build (D&B)  

• Fixed lump sum and programme  

• Alliancing  

• Construction management 

• PPP (PFI) 

 

Each has their place and their strengths and weaknesses. To make the right choice, the client needs 

to understand the characteristics of the project, such as:  

• Does the client have clearly defined and developed requirements and project scope?  

• Will the contract be awarded on cost alone or other factors?  

• Is the project complex or is the product simple?  

• What are the available timescales and funding?  

• What is the appetite for risk?  

• Is it a one-off project or is the client looking for a long-term relationship?  

• Does the client have in-house expertise or do they need someone to manage the contract on 

their behalf?  

 

Progressive clients are those that understand that the best way to get their facility with minimum cost 

and programme over-runs is to negotiate fairly priced contracts based on fully detailed specifications 

and contract terms, and that contractors need to be viable and successful.  

Negotiations should take place with the preferred contractor irrespective of whether it is a government 

contract that has been through the competitive bidding process or a non-government commercial one.  

With commercial projects, it is not uncommon to have a strong client/contractor relationship that enables 

contracts to be negotiated without going to competitive bidding, because everyone knows what is 

required. Often this trust has been built up over a series of similar projects and results in a project 

delivery that meets the time, cost and quality requirements, as well as being profitable for the contractor 

and supply chain.  

It is worth spending extra months to ensure that the design documentation, specifications and terms of 

contract accurately reflect the client requirements; eliminate the ‘unknowns’; and create a clear 

understanding of the risks and party responsibilities. This will lead to a more efficient construction 

programme, with minimum variations and increased certainty on cost and time outcomes.  

To illustrate the consequences, we present below a hypothetical scenario involving a typical contract 

that ends up leading to nothing but serious consequences and failure for all the parties involved. An 

exaggeration you say? Not at all. Most readers will see a parallel with a project they have been involved 

in or have read about. What is clear is that both the client and the contractor make the wrong choices 

and hope the next roll of the dice will give them success!  

 

Hypothetical Case - The client is in a hurry. They must open their new shopping centre in ten months, 

by November to catch the Christmas trade, otherwise the key tenants will not sign up. The client opts 

for a ‘fast track’ process. The design teams only issue 1:200 drawings for the bid; the output 

specification is sketchy; the terms of contract are full of holes. Their approach is ‘let’s get started and 
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sort out the details as we go; we want to see dirt being moved’. They hastily decide there is insufficient 

time for due diligence on the finances of the bidders; after all, they hold the cheque book. Equally the 

selected bidders are also keen to push on. Why? They are desperate for the cash flow, having lost 

money on recent projects. They don’t question if the client has confirmed finance; or do comprehensive 

risk management investigations on the client or the project. They will rely on variations as the contract 

has been prepared in haste, it is full of holes and there is opportunity for variations that will give them 

their profit margin. They conclude for example that the ground risk contract clause is ambiguous and is 

surely the client’s responsibility. They cut one another’s throats with ‘suicide bidding’, with bare 

minimum margins that are cut even finer by the client in final negotiations.  

The outcome, the variations were not forthcoming, the contractor encountered financial difficulties, the 

project misses the delivery target, and tenants pull out of tenancy negotiations. In summary, there are 

no winners in this hypothetical project. The client and contractor have both gone bankrupt.  

Client’s Checklist  

The importance of the client’s role has not been emphasised nearly enough in past years.  

Below we put forward what we consider to be the main actions that a prudent and professional client 

should do in the planning and pre-contract stage.  

• Provide evidence to bidders that their finance is approved and that they are financially sound.  

• Confirm they have obtained all necessary statutory approvals; e.g. EIS, Planning, etc.  

• When pre-qualifying bidders, undertake thorough due diligence on them and their supply chain.  

• Produce properly detailed design documentation, precise specifications and robust contract 

terms that enable accurate pricing, with specific qualifications that negate potential ‘grey areas.’  

• Undertake proper risk management investigations and due diligence studies of all critical areas, 

e.g. ground risk, including underground utilities; land covenants, etc. Risk management covers 

any potential issue that is likely to jeopardise the project at any stage during construction or its 

operational life (in the case of PPP’s).  

• Invite bidders to advise of any gaps they see in the design documentation, specifications and the 

terms of contract. It is not sufficient to just put catch-all clauses into the contract that makes these 

gaps the contractor’s responsibility. There should be a joint effort to eliminate them.  

• Establish strong communications, collaboration and relationship management processes; and a 

project objective of “no disputes – talk first and write later, then talk and talk again”.  

• Agree fair payment terms, securities and retentions, with positive cash flow for the head 

contractor, subject to milestones, so that performance is not affected by payment issues. 

Construction cost inflation on major projects is often not factored in properly, or at all.  

• Conduct joint risk management with ‘early warning’ processes (EWS) during construction, in 

order that all stakeholders have the opportunity to prevent or mitigate potential new risks.  

Contractor’s Bidding Decisions  

• In order to make the right decisions about bidding for a new project, a contractor needs answers 

to the following questions:  

• Does this contract fit our core business – yes or no?  

• Do we have the capability and resources for this project?  

• Will our bid price be profitable, without getting any potential variations?  

• Are the payment terms, retentions, securities and LD’s acceptable?  

• Will we be able to pay our supply chain promptly according to their terms and still have positive 

cash flow throughout the construction period?  

• Or, are we looking to take on this contract because we have cash flow trouble and we need this 

next project to pay for the last one?  
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• And if we do take it on and it goes wrong, will it sink us?  

 

Successful contractors usually have their own in-house risk management process and place importance 

on this when bidding; nevertheless, it is common place that some contractors often fail to undertake in-

depth risk management investigations and then wonder why they get into deep trouble during the 

construction. 

When bidding, there should be a dedicated risk manager to whom all sectional managers should report 

potential risks during the construction and operational period (for PPP’s). This must be a team effort.  

These risks are then all assessed on a probability basis with an allocated cost and some are passed 

back to the client. Obviously, a cost contingency cannot be included for every potential risk, only for 

high risk potential and for a percentage of the others, otherwise the bid price will be uncompetitive. The 

key issue is that contractors should only take on the risks that they are equipped to handle and clients 

should likewise carry their fair share of the risks.  

Early Warning Systems (EWS) – during construction the client and the contractor need to work 

collaboratively to ensure that potential new risks will be detected as early as possible so that they can 

be prevented or mitigated. There are some very effective EWS processes available.  

With urban transport projects (road, rail and tramways) there have been numerous projects in several 

countries in which the project budget and the scope of works in the tender documents have badly 

underestimated the implications of the underground utilities that have to be dealt with, resulting in 

significant delays and cost increases.  

Case study 2 - HS2 – in September 2019 it was reported in the press that the Chair of HS2 had 

announced that the scheme was priced in 2015 at £56bn ‘without the benefit of any investigation of 

ground conditions’ and that the ground conditions that were ignored were now to blame for delays and 

cost hikes to more than £80bn. (Building Magazine 5th Sep, 2019) Extraordinary! With high-speed 

rail construction, costs related to ground conditions represent some of the biggest cost factors 

of the whole project. They impact on several key areas, such as tunnels, cuttings and fill, bridges, 

track base consolidation and building foundations for stations. Where was the senior management 

competency? On this basis, what will the final cost be for HS2? 

Conclusions  

All the forms of contract outlined can work well on projects suited to them, but their success will still only 

be as good as the degree of pre-contract investigation and planning that takes place.  

The importance of senior management competency in recognising and implementing this cannot be 

over-emphasised, for both parties to the contract. Communication is the key word!  

The downfall of many clients and contractors is that they do not realise the critical importance of this, 

with too many contractors continuing to enter into contracts on a “wing and a prayer”, aided and abetted 

by clients trying to extract the last ounce.  

The attitude of “start the project and sort it out later”, based on skimpy design documentation, 

specifications and terms of contract leads to inevitable results, including:  

• Cost and programme over-runs;  

• Adversarial relationships develop;  

• The client ends up unhappy with the aesthetics and/ or functioning of the facility;  

• The contractor and supply chain suffer financially;  

• Disputes arise.  

Contractor insolvency is the last thing anyone wants, because it leads to significant disruption, delay 

and increased project cost; and to reverberating job and financial losses in the supply chain.  

Clients and contractors should be able to virtually eliminate the chance of this by being totally diligent 

and efficient in the pre-contract planning and preparation. There is no substitute for the hard work that 

is needed to start with “solid foundations”. All the innovative technical developments in our current 

“digital age” are great, but their value can only be fully utilised if the solid foundations are there first. 


