
Ground Risk and Contracts 

Risks deriving from ground conditions rank as the most common cause of construction problems and 

claims1.  Foreseeability is key to this matter.  

Under English law, subject to contractual definitions and exclusions, adverse ground/physical 

conditions are the contractor’s risk, under the principle that the contractor promised to build the works 

for a given price [Thorn v London Corporation (1876)]. 2  

FIDIC, Sub-Clause 4.123 allocates the risk of “adverse physical conditions” other than climatic 

conditions, on the basis of whether it was unforeseeable by an experienced contractor.  

NEC4, Sub-Clause 60.1(12), defines a “compensation event” a physical condition that “an 

experienced contractor would have judged at the Contract Date to have such a small chance of 

occurring that that it would have been unreasonable to for him to have allowed for them.” 

In Obrascon Huarte Lain, v H.M. Attorney General for Gibraltar, [2015]4 the contractor was held to 

have allowed in its price the “worst possible scenario” despite not-warranted data provided in the 

tender by the employer. The Judge also said that: “the contractor should have made allowance for a 

proper investigation” but did not say how it could have been done while tendering. The case Van 

Oord UK Ltd Anor v Allseas UK Ltd [2015]5 confirmed that:  

“Every experienced contractor knows that ground investigations can only be 100% accurate 

in the precise locations in which they are carried out. It is for an experienced contractor to 

fill in the gaps and take an informed decision as to what the likely conditions would be 

overall”.   

The threshold of unforeseeability is subject to the context of circumstances and is hardly predictable 

unless it is defined by the contract. 

In Bacal Construction (Midlands) Ltd v Northampton Development Corporation (1976)6, the 

employer requested the contractor to tender on a ground conditions report. The Court held that where 
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there is “an implied term or warranty that the ground conditions would accord with the hypothesis 

upon which the contractors had been contracted” then the risk of changes should be borne by the 

employer.   

In Clancy Docwra Ltd v E.ON Energy Solutions Ltd [2018]7, supervening conditions that were subject 

to exclusions from the scope of works, became a variation. 

Since “it is legitimate, and commercially desirable, that both parties should be able to measure the 

risk, and agree the price on the basis of the warranties which have been given and accepted”8 a risk 

allocation approach may state the baseline of ground conditions included in the contract, defining 

what is foreseeable. The Geotechnical Baseline Conditions Report (GBR) is a binding document 

describing the geotechnical conditions on which the work is priced, as in the Emerald Book, the 

FIDIC contract for Underground Works where “the GBR sets out the allocation of the risk between 

the Parties for such subsurface physical conditions.”9 This document should draw a practically 

measurable line to allocate the risk, without exculpatory or legal catch-all provisions.  

A collaborative approach may include information and risk sharing, joint investigations with an 

agreed baseline report, target cost pricing, or an open book evaluation of risk and contingencies for 

adverse ground conditions so that neither party gambles with them. 

Between pricing each possible condition and an open collaborative approach, there is scope for 

intermediate solutions.  Contracts must include mechanisms to define who owns the ground risk, and 

then it would be logical if the parties would cooperate to prevent and resolve risks irrespective of 

responsibility, because all bear some consequences, whether of delays or additional cost. 

 

 

EUGENIO ZOPPIS, MCIArb, MCInstCES, F.IHA, GMICE, MAPM  is an Italian project manager, arbitrator and 
consultant on contracts.   He is a civil engineer with a law degree and a master’s degree in Construction Law and Dispute 
Resolution awarded by the King’s College in London. He has over 30 years of on-site experience in construction and 
contracts management for large international projects, including roads, bridges, tunnels, dams and hydropower projects. 
He may be contacted at eugenio.zoppis@kcl.ac.uk 

 
7 EWHC 3124 (TCC); https://www.bailii.org/cgi-
bin/format.cgi?doc=/ew/cases/EWHC/TCC/2018/3124.html&query=(Clancy)+AND+(Docwra)  
8 E A Grimstead & Son Ltd v Francis Patrick McGarrigan [1999] EWCA Civ 3029 
9 Emerald Book, Sub-Clause 1.1.51  

mailto:eugenio.zoppis@kcl.ac.uk
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/TCC/2018/3124.html&query=(Clancy)+AND+(Docwra)
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/TCC/2018/3124.html&query=(Clancy)+AND+(Docwra)
http://www.bailii.org/ew/cases/EWCA/Civ/2001/317.html

